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Re: Governor’s Mask Mandate 
 and Compliance Issues 

 
Dear Dr. Lee: 
 
 On August 4, 2021, Governor Pritzker issued Executive Order No. 18 (COVID-19 
Executive Order No. 85), which among other things directs all public and nonpublic schools in 
Illinois serving Pre-K through 12th grade students to follow the joint guidance issued by the Illinois 
State Board of Education (“ISBE”) and the Illinois Department of Public Health (“IDPH”) and to 
take proactive measures to ensure the safety of students, staff, and visitors, including requiring the 
indoor use of face coverings by students, staff, and visitors over the age of 2, who are medically 
able to tolerate a face covering, regardless of vaccination status.  Several questions have been 
raised regarding the Governor’s authority to issue such a mandate, and what the potential 
consequences may be for school districts that decline to implement or enforce the Order. 
 
Sources of Authority 
 
 Under the Illinois Constitution, the Governor is vested with the supreme executive power 
in the State. (IL Const., Art. V, Sec. 8.)  While that is a broad grant of authority to provide for “the 
health, safety, and welfare of the people” (IL Const., Preamble), there is a more specific source of 
the Governor’s authority to act during times of disaster.  The Illinois Emergency Management 
Agency Act, 20 ILCS 3305/1, et seq. (“IEMAA”), is the law under which the Legislature found 
and declared it to be necessary during times of disaster “[t]o confer upon the Governor and upon 
the principal executive of the political subdivisions of the State the powers provided herein.”  To 
the extent it is argued that the Governor’s Executive Orders usurp the role of the Legislature, it is 
the Legislature itself that granted the Governor the powers described in the IEMAA.  The 
Legislature is of course free to take back or restrict the grant of powers described in the IEMAA, 
but since the beginning of the COVID-19 pandemic has not done so. 
 
 The Governor’s authority under the IEMAA applies when the Governor properly declares 
a disaster.  The term “disaster” is defined in the IEMAA, in relevant part, to mean “an occurrence 
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or threat of widespread or severe damage, injury or loss of life or property resulting from any 
natural…cause, including but not limited to…epidemic…” (IEMAA, Sec. 4.)  Given the substantial 
loss of life, and devasting economic impact of the pandemic, there is no doubt that the COVID-19 
pandemic qualifies as a disaster and activates the Governor’s powers under Section 7 of the Act.  
The Governor’s authority to act under the IEMAA lasts 30 days from his declaration of a disaster.  
There have been legal challenges to the Governor’s practice of issuing a new disaster declaration 
every 30 days, thus extending his powers under the IEMAA, but Illinois courts have rejected every 
challenge to date finding there is no restriction in the law that limits the Governor to one 
declaration per disaster. 
 

While there are fourteen different subparts to Section 7 of the IEMAA enumerating 
authority the Governor is granted during times of disaster, the most applicable to the mandate for 
mask-wearing in public schools is in subpart 12, which grants the Governor the authority to 
“…perform and exercise any other functions, powers, and duties as may be necessary to promote 
and secure the safety and protection of the civilian population.”  Given the CDC and IDPH data 
on the effectiveness of cloth masks in limiting the spread of airborne viruses, 
https://www.cdc.gov/coronavirus/2019-ncov/science/science-briefs/masking-science-sars-
cov2.html#anchor_1619457332454, there is little room to argue that the Governor’s mask mandate 
bears no rational relationship with protecting those in schools from spreading or contracting 
COVID-19.  Even if masks are not perfect in preventing the spread of COVID-19, perfection is 
not the standard against which the Governor’s Order is measured.  It is whether there is any 
“rational basis” for the Governor’s actions.  It is our opinion that courts would sustain the 
Governor’s mask mandate in public schools as a rational exercise of his authority granted by the 
IEMAA. 

 
Possible Consequences for Refusing to Comply 
 
 In response to the Governor’s Executive Order, several of our clients have asked what 
might happen if their school district refused to require masks or refused to address students who 
refuse to wear masks.  We believe school districts may be the target of private lawsuits by parents 
who claim their children caught COVID due to the district’s lack of implementation or 
enforcement of the Order and may also be subject to actions by ISBE to revoke the district’s 
recognition status.  Finally, ISBE could take action to suspend or revoke the licenses of employees 
who refuse to enforce the Governor’s Order, or who themselves defy the order. 
 
 While there may be valid defenses to a lawsuit brought against a school district claiming 
that failure to enforce the Governor’s Order resulted in a child catching COVID, two things are 
virtually certain.  First, there will be no insurance coverage for the school district as every insurer 
and cooperative in Illinois has disclaimed coverage for any claims related to COVID.  All defense 
costs and any judgment costs will be drawn from local funds.  Second, there will be significant 
difficulties establishing Tort Immunity defenses.  Before the Governor’s Order, there was a 

https://www.cdc.gov/coronavirus/2019-ncov/science/science-briefs/masking-science-sars-cov2.html#anchor_1619457332454
https://www.cdc.gov/coronavirus/2019-ncov/science/science-briefs/masking-science-sars-cov2.html#anchor_1619457332454
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plausible argument that the decision by a local school board to require masks or make them 
optional was a policymaking decision that involved the exercise of discretion.  Such decisions can 
be entitled to absolute immunity under the Tort Immunity Act.  However, the Governor’s Order 
expressly removed local discretion from the process, thus taking away an essential element of the 
absolute immunity defense.  In other words, unless a final judgment by a court of competent 
jurisdiction declares the Governor exceeded his authority by mandating masks in schools, there is 
no decision to weigh, and compliance is mandatory, not discretionary. 
 
 As far as ISBE’s role, each year the School Code requires every public school in Illinois to 
apply for recognition status by September 30.  The application is submitted to the Regional Office 
of Education and must affirm that the District is in compliance with a number of mandates.  ISBE 
rules provide each school will be assigned one of four designations: “Fully Recognized”, "On 
Probation", "Recognized Pending Further Review", or "Nonrecognized".  ISBE’s rules state that a 
school or district shall be placed on probation if it exhibits “deficiencies that present a health 
hazard or a danger to students or staff” (23 Ill.Admin.Code Section 1.20(b)(2)(A)).  We believe 
ISBE would invoke this provision to place on Probation any school or district that refuses to 
implement and enforce the Governor’s mask mandate. 
 
 After being placed on Probation, the school/school district has 60 days to submit a 
corrective action plan to the State Superintendent of Schools.  If no plan is submitted, or the plan 
is rejected by the State Superintendent, the school or school district’s status is changed to 
“Nonrecognized”.  The school district may appeal the designation of “Nonrecognized” to the State 
Board of Education, which shall hold a hearing on the appeal and render a final decision.  If the 
school district is designated “Nonrecognized”, any Evidence Based Funding from the State will 
be withheld.  In addition, the District’s tax levy would be subject to challenge as invalid, any 
diplomas it issues likely would not be recognized by colleges, and its sport teams will be treated 
as forfeiting any athletic contests as IHSA and IESA require members to be recognized by ISBE. 
 
 In addition to the consequences that may be borne by the school district, the State 
Superintendent of Education has the exclusive authority, in accordance with any rules adopted by 
the State Board of Education, in consultation with the State Educator Preparation and Licensure 
Board, to initiate the suspension for up to 5 calendar years or revocation of any administrator’s 
license for abuse or neglect of a child, immorality, a condition of health detrimental to the welfare 
of pupils, incompetency, unprofessional conduct, the neglect of any professional duty, willful or 
negligent failure to report an instance of suspected child abuse or neglect as required by the Abused 
and Neglected Child Reporting Act, or other just cause.  It is possible the State Superintendent 
could consider failure by any administrator to implement or enforce the Governor’s Executive 
Order to be unprofessional conduct and/or neglect of professional duty.  This would permit the 
State Superintendent to seek suspension of an administrator’s license and could go as far as 
permanent revocation of the license. 
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 Governor Pritzker stated in a recent Daily Herald interview about the possibility of 
noncompliance with his Order, “We have the legal authority to enforce this, and we will if 
necessary.”  ISBE likewise stated in the same article that noncompliance could result in the 
removal of a school district’s recognition status.  It is unlikely defiance will be ignored.  There 
will no doubt be those who resist the mandate on an individual level.  It is our opinion that school 
districts have the authority to enforce the mask mandate in the same manner as any other school 
conduct rule.  We recommend school districts develop a multi-tiered approach to noncompliance, 
starting with reminders, mask offers, loss of privileges, etc.  However, students who remain 
unwilling to wear a mask can be removed from school with escalating levels of suspension, and 
finally expulsion.  Hopefully, it will not be necessary to reach exclusionary discipline but school 
districts electing to turn a blind eye to noncompliance face the risk of lawsuits described above, 
and the risk of ISBE determining that a change to “Probation” and ultimately “Nonrecognized” is 
warranted.  It is our recommendation that our clients comply with the Governor’s Executive Order 
and lobby the Governor and legislators for standards that can used to determine when the mask 
mandate may be lifted for each school district. 
 
 Please let me know if you have any follow up questions or concerns. 
 
     Very truly yours, 
 
     HIMES, PETRARCA & FESTER, CHTD.  

      
 
     JOHN E. FESTER 
 
JEF/emm 
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